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_eading WSI Issues of
2024/25

Agenda

= WSIB $2.0 B funding surplus distribution
+ Brief history — WSIB funding 1984 - 2024
+ Distributing surplus funding — the law and policy
+ A policy suggestion for MBOT to consider

= Removing the politics from WSIB policy reform
+ LAL’s proposal for a 5 year review

= |f time: a) Benefit indexing above inflation: Bill 149 — status; and,
b) Working for Workers Six Act (Bill 229)
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WSIB $2.0 B funding surplus
distribution

¢ 1984: Funding Ratio (assets/liabilities)
dipped to 49%

¢ $2.71 billion unfunded hability (UFL) 1984
($7.18 B in 2024 %)

+ The Board responded with the start of the
30 year funding plan (zero UFL by 2014)
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The 1984 to 2014 funding
plan failed

The Liversidge e-Letter

* In 2010 LAL wrote a e oo

paper on why the 30 The WSIB 2014 Funding Plan
Why it Failed

year funding plan from |
1984 to 2014 failed

s
ing Crisis: Everyfhing e
3 ) [WSIB 2007 Annu:
a
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https://www.laliversidge.com/wp-content/uploads/2023/07/The-Liversidge-e-Letter-April-19-10-Why-the-2014-Funding-Plan-Failed.pdf

UFL and premium rates
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2009 Auditor General
Report: A Game Changer!

¢ |n 2009 Ontario

Section

kX1 Unfunded Liability of the

AUdltor General Workplace Safety and
Insurance Board
declared:
“There Is a risk that the I e
WSIB may not be able to
meets its obligations”

: impact this ha sion

purpases are to provide income support and fund
medical assistance to workers injured on the job,
The WSIB also funds programs to help prevent
dible plan 1o reduce it
place injuries, illnesses, and fatalities. The
SIB 1 " noted that failure o effective ol and
WSIB 1s to apply an ir e pproach
"PpY.ent Cppros ate the unfunded liability could result in the WSIB
to wotkplace health and safery that p

§
3
8

: i being unable to meet its existing and future finan
operation and collaboratio

7 i ! cial commitments to provide worker benefi
s, including the government

work-

as direct responsi

ates, within the followin; 5 ; y
’ 3 tess environment because they
['his changed lliers e
s d so a ertaining to the key areas of

unduly or unf s of Schedule 1 and prem
mployers [generally all private-s 1s want low premium le

employers] in future years wi v 2 want b enef ment lev

everything! st s
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https://www.auditor.on.ca/en/content/annualreports/arreports/en09/314en09.pdf

A new revitalized approach to
WSIB funding

A three-pronged response:

* Prong #1: The government set regulatory

funding targets in O. Reg. 141/12:
e 60% by 2017
e 80% by 2022
e 100% by 2027
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A new revitalized approach to
WSIB funding

P ron g #2 - The Liversidge Letter

An Executive Briefing on Emerging Workplace Safety and Insurance Issues

\ 4 DaV|d MarSha” h|red Interview with former WSIB

President & CEO David Marshal

as new WSIB CEO e

ur time. In my mind it all seem

(2010 — 2016)

¢+ See the three-part The
Liversidge Letter
series of LAL
Interview with David
Marshall
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https://www.laliversidge.com/wp-content/uploads/2023/11/20231114-The-Liversidge-Letter-Interview-with-David-Marshall-Part-1.pdf

A new revitalized approach to
WSIB funding

Prong #3:

* Professor Harry
Arthurs engaged for
two years for massive
Funding Review
consultation

¢ Commenced 2010;
Reported 2012
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https://www.wsib.ca/sites/default/files/2019-03/fundingfairnessreport.pdf

By 2018 WSIB fully funded

¢ The results were positive

+ By 2018 the WSIB was fully funded and
began accumulating a funding surplus

¢ Premium rates declined
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WSIB performance 2014 to

Year (UFL)/Surplus| 1n 2024 $ Average
$ Billion Premium
Rate

2014 (7.9) (11.1)
2019 4.3 5.5

2024 (Q2) 7.4 7.4
2025
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A never before asked
guestion:

¢ The question then turned to:

What to do with the surplus?
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A new revitalized approach to
WSIB funding

¢ LAL wrote about the
principle of
Intergenerational
employer equity In
2018 (at p. 7-9):
“today’s employers
should not fund
tomorrow’s or
yesterday’s costs”
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https://www.laliversidge.com/wp-content/uploads/2023/07/20180307-LAL-comment-on-WSIB-Funding-Strategy.pdf

Discussions commenced with
government in 2021

+ By 2021, discussions
commenced with the
government: How to
return a surplus to
Ontario employers?

+ Up to that time, there
was no legal method
available
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https://www.laliversidge.com/wp-content/uploads/2023/02/20210806-CEC-Submission-surplus-model-consultation-w-appendix-FINAL.pdf

WSIA and O. Reg. 141/12
amended

";'WSIB

Ontario

’ WS I A WaS am e n d ed WSIB to rebate up to $1.5 billion in surplus funds to Ontario

businesses

Strong management protects support for people with injuries, maintains a
responsible reserve, and rebates surplus to safe Ontario businesses

¢ O.Reg. 141/12
amended

¢ In February 2022
WSIB rebated “up to
$1.5 billion to Ontario S
employers” (was
actually about $1.2 B)

rnment of Ontario h

ere to help peopl
remain fully funded and
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https://www.wsib.ca/en/news-release/wsib-rebate-15-billion-surplus-funds-ontario-businesses

A look at the law, regulations
and policy

* The apparatus for distributing a funding
surplus Is complex

¢ The “instructions” are collectively driven by:
= WSIA
= O. Reg. 142/12
= WSIB funding and pricing policy

* Will quickly look at all three
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A look at the law, regulations
and policy

* See the paper LAL
prepared for the
Construction
Employers Council
(CEC) for detailed
outline
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https://www.laliversidge.com/wp-content/uploads/2024/12/20240910-LAL-ADDITIONAL-Briefing-Notes-for-CEC-in-prep-for-20240910-CAC-Surplus-Distribution-Meeting-.pdf

+ \WSIB has complete
discretion to distribute
surplus if funding
between 115% - 125%

¢ If funding is 12
greater, the WS

5% or
IB must

distribute a surplus to

reduce funding
115.1%

December 13, 2024

to

Workplace Safety and Insurance Act, 1997
5.0. 1997, CHAPTER 16, Schedule A
Distribution of surplus

97.1 (1) If the amount of the insurance fund meets a sufficiency ratio that is equal to or greater than 115 per cent and less than
125 per cent, the Board may distribute any amount in excess of the amount prescribed under clause 100 (c) that it considers
 regard o such critetia as may be prescribed and such other factors as the

Board considers appropriate. 2021, ¢. 35, Sched_ 6, 5. 3

Same

(2) Except in such circumstances as may be prescribed. if the amount of the insurance fund meets a sufficiency ratio that is

equal 10 125 per cent,

(a) the Board shall distribute the difference in the amount prescribed under clause 100 (£1) and the amouat in the insurance

fund among Schedule 1 employers; or

(b) ifno amount is prescribe clause 100 (£.1), the Board shall distribute any amount in of the amount

prescribed under clause 100 (c) that it considers appropriate among Schedule 1 employers having regard to such eriteria as

may be prescribed and such other factors as the Board considers appropriate. 2021, ¢. 35, Sch

Distribution of different amounts

(3) The Board may determine that Schedule 1 employers are to be distributed different amounts under this section having

regard to such criteria as may be prescribed and such other factors as the Board considers appropriate. including an

employer's compliance with this Act. 2021, . 35, Sched. 6, s. 3

No distribution

(4) The Board may determine that a Schedule 1 employer is not to be distributed an amount under this section ha

to such criteria as may be prescribed and such other factors as the Board considers appropriate. including an emplo

compliance with this Act. 2021, ¢. 35, Sched. 6, s. 3

Timing of disbursements

(5) Subject to such requirements as may be prescribed, the Board may determine the timing of disbursements made under this
tion and may distribute amounts to different Schedule 1 employers at different times. 2021, ¢. 35, Sched. 6. . 3

Form of disbursements

(6) The Board may determine the form of disbursements made under this section. 202 Sched. 6,5, 3
Regulations
100 The Lieutenant Governor in Council may make regulations
cribing anything referred to in this Part as prescribed:
(b) preseribiug the date by which the insurance fund must become sufficient

(¢) prescribing the amount of the insurance fimd required to make the fund sufficient by the prescribed date or prescribing
the method of determining that amount, including any formula, ratio o percentage to be used to calculate the amount:

(d) REPEALED: 2021, c. 35, Sched. 6. 5. 4 (1),

(¢) prescribing the requirements with which the Board shall comply for the purposes of section 96.2.
period within which the Board must comply with those requirements;

including the time

(f) prescribing any terms, conditions, limitations or requirements on the use of reserve finds for the purposes of subsection
97 (2.1):

(£1) prescribing. for the purposes of subsection 97.1
sufficiency ratio of 115 per cent but less than a suff

(£2) prescribing circumstances for the purposes of subsection
(£3) prescribing criteria for the purposes of section 97.1:
(£.4) prescribing requirements for the purposes of subsection 97.1 (5)

(£5) prescri hod of calculating the sufficiency ratio for the pusposes of section 97.1, including any formula, ratio
o percentage to be used to calculate the amount

L.A. Liversidge, LL.B., Professional
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https://www.ontario.ca/laws/statute/97w16

O. Reg. 141/12

¢ Full funding target is

100%

¢ Discretionary WSIB
disbursements must be
made within 90 days

¢+ Mandatory

disbursements must be
made within 30 days

December 13, 2024

Workplace Safety and Insurance Act, 1997
ONTARIO REGULATION 141/12
INSURANCE FUND

Sufficiency of insurance fund

1. (1) For the purposes of Part VIII of the Act. the day sectic
prescribed under clause 100 (b) of the Act. O. Reg. 864/21.s. 1

For the purposes of Part VIII of the Act. a sufficiency ratio of 100 per cent is the amount preseribed under clause 10(
Act O.Reg 86421 5.1

ficiency ratio of the insurance fund shall be caleulated by d
nce fund liabilities » be exp a5 a percent:

lues of the as and liabilitie: il be determmed ard in actuaria
s and asswuptions that are consistent with aceepted actuarial practice f

Prescribed amount

2. For the purposes of clause 97.1 (2) (a) of the Act. 115.1 per cent is the amount prescribed under clause 100 (£.1) of the Act
0. Reg 564121,5. 1

Prescribed criteria
on 97.1 (4) of the Act, the follow teria are prescribed:

ar, a Schedule 1 employer has been convicted of an offence under the Act in a pro
svincial Offences Act

2. Whether. during the preceding five years. a Schedule 1 employer has been convicted more than once of an offence unde

the Act in a proceeding commenced under Part 111 of the Provincial Offences Act.

3. Whether. during the preceding year, a Schedule 1 employer has been convicted of an offence under the Occupational

Health and Safety Act in a proceeding commenced under Part I of the Provincial Offences Act.

4. Whel he preceding s.a Schiedule 1 employer has been convicted more than o

the Occupa alth and Safety Act in a proceedi menced under Part 111 of the Pr

86421.5. 1

Timing of disbursements
4. For the purposes of subsection 97.1 (5) of the Act. the following req 15 are prescribed

ments made under subsection 97.1 (1) of the Act shall be made within 90 days of the Board determining that it

bute an amiount of the insurance fimd to Schedule 1 employers

2. Disbursements made under subsection 97.1 (2) of the Act shall be made within 30 days of the Board determining that the
eg 8641215, 1

amount of the insurance find meets a sufficiency ratio that is equal to 125 per cent. ¢

1
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https://www.ontario.ca/laws/regulation/120141

WSIB Funding and Pricing
Policy

+ WSIB must maintain e —
funding of 100%

» Target Funding Range: =
= Between 110% to 120%

¢ Funding must not fall
below 100% or reach
125%

ew of the
premium r

slicy and other p

unction th

guidance to the

a/an/funding-and-pricing-policy
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https://www.wsib.ca/en/funding-and-pricing-policy

What all this means

¢ Statutory and regulatory instructions are
clear:

= Funding should not reach or exceed 125% EVER
or get close

= Funding should not fall below 100%
= WSIB enjoys a massive administrative discretion

L.A. Liversidge, LL.B., Professional
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What led to the recent
surplus distribution decision?

+ As WSIB funding has

(for WSIB and Health & Safety and Prevention)

been greater than 120% i B

& Insurance Bos Workplace Safety & Tnsurance Ba

for over a year, CEC

Re: WSIB Sufficiency Funding Ratio: A Request for Surplus Distribution

200 Front Street West
Toronto ON M5V 311

We attended a v ful Chiefs' Advisory C nittee (CAC) meeting on September 10, 2024
nized to address our request he Board disburse funding in excess of a 120% funding ratio. We
extend our thanks to your senior officials engaged in this important. and hopefully. landmark discussion,
aS ‘ e O r S u r u S At the April 30, 2024 CAC meeting, we leamed that the WSIB sufficiency ratio was 12. a
a 31, 2023). We expressed our view that a funding ratio above 120% triggers a positi
£ ut of the ud to consider a surplus distribution to bring the sufficiency ratio

1 why such a distribution is not appropriate. This position is in kee
e Safety and Insurance Act (WSIA) and the Board's June 9, 2023 Funding and

distribution in April A ———

115.1% (WSIA, s 100 £ 1 and O, 141/12, 5. 2), the Board is granted the discretion to distribute funds
when the sufficiency ratio is between 115% - 125% (WSIA. 5. 97.1(1)). The Board's Funding and

Pric outlines that the Boa wtan the Sufficiency Ratio within

Target g R )
a sufficiency ratio b 1 110% at the
low end and 120° e t. variable

dependent on anal

year, and as the statutory
th the optimal
herse excess funding such tha

- L L vel it b 11 e at t
‘ funding ratio will not exceed 120%, and that this dispersal be facilitated by year’s end 2024
I C I a W I I e I l I e u e S We look forward to discussing implementation of this suggestion with the Board. T can be
reached at pariser@

Your truly

sent September 2024 -

David Piceini. Minister of Labour, Immigration. Tra i Skills spment

Construction Employers Coalition ¢/o RESCON 25 North Rivermede Road, Unit 13, Vaughan, Ontaj

L.A. Liversidge, LL.B., Professional
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https://www.laliversidge.com/wp-content/uploads/2024/11/20240926-CEC-letter-to-WSIB-President-and-Chair-re-Surplus-Distribution.pdf

The problem with WSIB
discretion

¢ |f funding between 115% - 125%
= WSIB has sole discretion

* 115% is clearly the median funding sought

+ The statutory instructions should be tweaked

= An over-funded WSIB is as bad as an under-
funded WSIB (intergenerational equity)

= Overfunding will trigger government benefit
enhancement (Bill 149)

L.A. Liversidge, LL.B., Professional
December 13, 2024 Corporation 23



A suggested fix to restrain
WSIB discretion

* Suggested position to advance:

= When funding hits 117.5% the WSIB must
consider whether to distribute a surplus

= It must “put its mind to the question” with the
expected default to reduce funding to 115%
unless there Is sound reason not to

+ Decision to be publicly explained

L.A. Liversidge, LL.B., Professional
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How to take the politics out of
WSIB reform

* See LAL paper
(opposite and link)
= LAL longstanding
position (see 2007
presentation to Standing
Committee)

= WSIB reform is feast or
famine

= Suggest formal review
every 5 years

L.A. Liversidge, LL.B., Professional
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https://www.ola.org/sites/default/files/node-files/hansard/document/pdf/2007/2007-02/committee-transcript-2-EN-2007-02-27_pdfA029.pdf
https://www.ola.org/sites/default/files/node-files/hansard/document/pdf/2007/2007-02/committee-transcript-2-EN-2007-02-27_pdfA029.pdf
https://www.ola.org/sites/default/files/node-files/hansard/document/pdf/2007/2007-02/committee-transcript-2-EN-2007-02-27_pdfA029.pdf
https://www.laliversidge.com/wp-content/uploads/2024/12/20241119-LAL-Comment-Periodic-WSIA-Review.pdf

Bill 149: Benefit indexing
above inflation

The Liversidge Letter

An Executive Briefing on Emerging Workplace Safety

d Insurance Issues

Bill 149: Benefit increases
greater than inflation?
Not so sure that’s a good idea!

A surprise announcement on Novem!
s a swprise, a

ration, Training and Skills
d Piccini, announced that
on introduce legislation tha
orkers by enabling “super-

creases to Workplace Safety and Insurance

Board (WSIB) benefits above the annu:
v who earns $70,000 a ye wo
itional $900 annually on top of

which were 6.5 per cent in 202.

and Skills De
There were no hints this
compensation reform agend:

the Ontario g mounced. "/

31, 20
ent cast of livin,
ome re s
vernment in fact may have jumped the
mber 8* proposed inflation
In the Statisti
report. publishy
hat. “In October

bit with its

adjustment announcement
Consumer Pri
November 21

¥ More than jumping the g

compensation file this may prov

it this policy innovatio

ctions of

. on the
tobe
ark” moment
odds with the original purpose of inflationary pro
e ainly runs counter to the lessons
learned over the past 40 years. especially the last 15 aft
General Report and the stellar
1 by David Marsh
ldge Letter series detaili

interviews with David Marshall and Tom Teahen).

5000 Yonge St., Suite 1901, Toronto, ON M2N

December 13, 2024

In this issue of The Liversidge Letter. T will introduce
Bill 149, the Working for Workers Four Act,
ain what it does, and 1o the best of my ability, try
admittedly
explanation. in my
y the government. I wil
2sent my opinion on why this bill and approach
well intended. is misguided, and antithetical to the
Ontario workers’ compensation

system. A re-think would be a good ic
Bill 149 - What it does

omnibus bill
statutes

including the Workps
e Act (WSIA),

introduced for first reading on

iber 14,2023 Schedule 4
of Bill 149 amends the WSIA,
creating a new presumption for
fi with respect 1o
cancer, which I will
comment on. and as well

overnment with the
al ind

already required CPI annual indexir
will be my focus. From the Explanatory
bill itself
jon 52.0.1 and by
ections 54 and 111 ¢
of
under. the

de that a prescribed
indexing factor may be d on such dates as may be
prescribed The Lieutens

Tel: 416.986.0064;

The Liversidge Letter

An ccutive Briefing on ce Safety and Insurance Issues

Bill 149 Update
Still on track — Still a bad idea

falling behind
the current CPI ind

it nefi

inflation, s
original mtent and it

mmittee with

13 at the
Thard Re

a inflation a As

set ont nprehen d

This is the thwmt g :ml.-!;mu‘.
(WS
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https://www.laliversidge.com/wp-content/uploads/2024/02/20240212-The-Liversidge-Letter-Bill-149.pdf
https://www.laliversidge.com/wp-content/uploads/2024/03/20240311-The-Liversidge-Letter-Bill-149-Part-2.pdf

Bill 229: Another bad Idea

Distribution of surplus, Schedule 2 municipal employers

97.3 (1) Except in such circumstances as may be prescri

if the amount in the insurance fund is greater than the

amount prescribed under clause 100 (c), the Board shall
Bill 229 pay to a Schedule 2 emplover that is a municipality an
amount that is equal to the cost of benefits that are
required under section 90 to be paid by the employer in
respect of a worker or s for the period between the day
on which the worker or surv became entitled to benefits
and the day on which section 4 of Schedule 6 to the Working
for Worker Act, 2024 comes into force in respect of an

An Act to enact the Skilled Trades Week Act, 2024 and to amend various statutes
with respect to employment and labour and other matters

Minister of Labour, In

. ko i B occupational disease,

that was diagnosed on or before the day on which section
oS 4 of Schedule 6 to the Working for Workers Six Act, 20
comes into force;
(b) to which the presumption set out in subsection 15.1

applies; and

—_—— (c) that relates to a claim that is filed or refiled under section
15.2 within 12 months from the day that section 4 of Schedule
6 to the Working for Workers Six Act, 2024 comes into force
or that is pending before the Board or Appeals Tribunal on the

r that section 4 of Schedule 6 to the Working for Workers
comes into force.
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https://www.ola.org/sites/default/files/node-files/bill/document/pdf/2024/2024-11/b229_e.pdf

The saga of WSIB reform
over the years

“So it goes”

Billy Pilgrim, as oft repeated in Kurt
Vonnegut’s “Slaughterhouse Five”
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